TURNING BACK THE CLOCK:
How the Department of Education’s 2006 amendments violate the Constitution and
undermine the purpose of Title IX
By Lory Stone1
I.

INTRODUCTION
“We may be on the verge of an explosion.”2
President Bush signed the No Child Left Behind Act of 2001 (“NCLB”) into law

on January 8, 2002. One provision of NCLB permits local educational agencies to use
federal funds to provide same-gender schools and classrooms consistent with applicable
law.3 It further required the Education Department (ED) to issue guidelines for singlesex programs. These guidelines were issued in 2002. However, without being asked by
Congress, the Bush Administration also issued a notice indicating its desire to change the
Title IX regulations relating to single-sex education. The Administration issued official
proposed amendments to the 1975 Title IX regulations for comment in 2004, and final
amendments in October 2006 (“2006 amendments”). The 2006 amendments were issued
because the Administration wanted greater flexibility, indeed, unchecked flexibility, to
create single-sex schools and classrooms.

Such flexibility conflicts with the

comprehensive 1975 regulations interpreting Title IX, and is in violation of the Equal
Protection Clause of the U.S. Constitution. By amending the longstanding Title IX
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regulations that allowed for only limited single-sex education, the Administration was
attempting to legalize the NCLB provision and impact all federal financial assistance for
education in order to permit single-sex education on a much larger scale.4
In its notice of proposed rulemaking, the Government stated that the proposed
changes would “increase the flexibility for school districts that offer single-sex schools
by allowing the school district to decide whether the equal education opportunity offered
for the excluded sex should be single-sex or co-ed – as long as the opportunities for both
sexes are substantially equal.”5

Single-sex classes in co-ed schools would also be

permitted “if they are part of an evenhanded effort to provide a range of diverse
educational options for male and female students, or if they are designed to meet
particular, identified educational needs of students.”6 The proposed regulations were
announced on March 3, 2004, and were published in the Federal Register with a 45-day
public comment period to follow.7 The Department of Education received approximately
5,860 comments on the proposed regulations, of which only approximately 100 were
supportive.8 Over two years later, on October 25, 2006, the Department of Education
published its final regulations in the Federal Register. Amidst much opposition, the
regulations took effect on November 24, 2006. The new regulations are nearly identical
to those proposed by OCR in 2004, and place emphasis on a “substantially equal”
standard in the creation of single-sex schools and classrooms.9
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This paper will evaluate the constitutional, statutory, and policy-related issues
emanating from the new regulations, and argue that they are in violation of Title IX and
unconstitutional under the Equal Protection Clause of the Fourteenth Amendment. Part II
of this paper will provide background for evaluating the 2006 amendments by tracing the
evolution of a legal standard for determining the constitutionality of single-sex
programming. Part III will show that the 2006 amendments are unlawful because (1)
they are not a reasonable interpretation of Title IX and therefore are in violation of Title
IX; and (2) even if they are a reasonable interpretation of Title IX, they violate the Equal
Protection Clause of the Fourteenth Amendment because the creation of single-sex
schools is not substantially related to the objectives the Government sets forth in its
amendments.
II.

THE EVOLUTION OF A STANDARD

“It is not that girls have not ambition . . . but it is asserted that [education is] a cost to
their strength and health which . . . incapacitates them for the adequate performance of
the natural functions of their sex.”10
Women have traditionally been denied access to public education. The tradition
of sex-exclusivity in education “is a legacy that is tied inextricably to the exclusion of
women from public and professional life.”11 The legacy of separate spheres reflects and
perpetuates gender stereotyping and discrimination that is present in society today. In
light of this legacy, the Supreme Court has given an increasingly stricter level of review
to sex discrimination cases. The modern standard for sex discrimination evolved over a
period of three decades, as the existence and impact of sex discrimination in society was
made more apparent and became less tolerable.
10
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discrimination in the educational context and the role of courts in attempting to remedy it.
These cases reveal that the issues surrounding sex discrimination in public education are
still present and controversial, and that instead of loosening regulations to promote
single-sex schooling, as OCR has done, Title IX must be rigorously enforced.
A.

THE EARLY CASES

In Kirstein v. University of Virginia (“UVA”), the first case to address sex
exclusivity in admissions policies, the District Court for the Eastern District of Virginia
held that despite a tradition of separation by sex of educational institutions, “it seems
clear to us that the Commonwealth of Virginia may not now deny to women, on the basis
of sex, educational opportunities at the Charlottesville campus that are not afforded in
other institutions operated by the state.”12 The Equal Protection Clause of the Fourteenth
Amendment was the basis for the Court’s decision, as it found that denying women a
right to education equal to that of men constituted sex discrimination.13 Because the
Court held that the University of Virginia was “the most prestigious institution of higher
education in Virginia,”14 it did not extend its decision to whether “separate but equal”
schools for each sex would be constitutional since the other state schools were so
obviously inferior.15
In the same year as the UVA case, the District Court in South Carolina decided a
single-sex school case, Williams v. McNair, involving male plaintiffs attempting to gain
admissions to Winthrop College, an all-women’s college. Using rational basis review,
the court upheld Winthrop’s admissions policy.16 This case is of limited precedential
value for several reasons.

First, the court based its reasoning on traditional sex
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stereotypes, stating that although the trend in education was toward coeducation, singlesex education had a long “history and tradition” and consequently was not “wholly
wanting in reason.”17 Men could attend the Citadel, an all-male military school, and
women could attend Winthrop, a school designed for young ladies and offering “many
courses thought to be specially helpful to female students,” including “sewing,
dressmaking, millinery, art, needlework, cooking, housekeeping and such other industrial
arts as may be suitable to their sex.”18
Second, because Williams was decided several years before Craig v. Boren, a
Supreme Court case which announced that sex-based classifications must be
“substantially related” to an “important governmental purpose,”19 only rational basis
review was used to uphold the admissions policy at Winthrop.20 The Williams court
stated, “[i]t is only when the discriminatory treatment and varying standards, as created
by the legislative or administrative classification are arbitrary and wanting in any rational
justification that they offend the Equal Protection Clause.”21
In post-Craig 1977, the shift in standard for sex discrimination found effect in the
educational context. In Vorcheimer v. School District of Philadelphia, a female student
brought a suit which challenged a school district that had created two sex-segregated
senior high schools for academically gifted students.22 The female student wanted to
attend Central, the all-boys’ schools, because of its superior reputation and academic
atmosphere.23 The Third Circuit held that “the educational opportunities offered to girls
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and boys are essentially equal,” and thus “the regulations establishing admission
requirements to Central and Girls High School based on gender classification do not
offend the Equal Protection Clause of the United States Constitution.”24 Furthermore,
attendance at the single-sex high schools was “voluntary, not mandatory.”25 As per
Craig, the Third Circuit applied an intermediate standard of review, finding the existence
of studies concluding that single-sex education was meritorious was enough to create a
substantial relationship to state interest in furthering quality education.26
In his dissent, Judge Gibbons argued vigorously that substituting the word “race”
for “sex” in this situation directly implicated Plessy v. Ferguson: “The majority opinion,
in establishing a twentieth-century sexual equivalent to the Plessy decision, reminds us
that the doctrine can and will be invoked to support sexual discrimination in the same
manner that it supported racial discrimination prior to Brown.”27 Additionally, he found
the “voluntary” aspect of the majority’s opinion unpersuasive:

The majority opinion ironically emphasizes that
Vorchheimer’s choice of an academic high school was
“voluntary.” It was “voluntary”, but only in the same sense
that Mr. Plessy voluntarily chose to ride the train in
Louisiana. The train Vorchheimer wants to ride is that of a
rigorous academic program among her intellectual peers.
Philadelphia, like the state of Louisiana in 1896, offers the
service but only if Vorchheimer is willing submit to
segregation. Her choice, like Plessy’s, is to submit to that
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segregation or refrain from availing herself of the service.28
The majority rejected the comparison to race, stating that “there is no fundamental
difference between the races and therefore, in justice, there can be no dissimilar
treatment.

But there are differences between the sexes which may, in limited

circumstances, justify disparity in law.”29 The similarities and differences between the
race and sex, and their respective levels of scrutiny in legal evaluation, is a debate that
continues to this day in the context of educational equity, and will be discussed further
infra in Part III.B.3.
B.

THE MODERN STANDARD: Hogan and VMI

The U.S. Supreme Court first directly addressed the issue of single-sex education
in Mississippi University for Women v. Hogan.30 In Hogan, a male sought access to the
Mississippi University for Women (MUW) because a baccalaureate degree in nursing
would enable him to obtain specialized training and to earn more.31 There was no similar
school located within a reasonable distance.32 MUW argued that it should be permitted
to continue prohibiting males from enrolling for credit because MUW had traditionally
allowed only women and because the prohibition of men served to remedy past
educational discrimination against women, which would entitle it to “exception” status
under Title IX.
In beginning its analysis, the Court stated that “[b]ecause the challenged policy
expressly discriminates among applicants on the basis of gender, it is subject to scrutiny
under the Equal Protection Clause of the Fourteenth Amendment.”33 MUW must have an
“exceedingly persuasive justification” for the classification which must serve “important
governmental objectives” and be “substantially related to the achievement of those
objectives.”34 The Court held that MUW failed to meet this burden. Particularly, the
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Court found that MUW’s emphasis on tradition failed because it was not “free of fixed
notions concerning the roles and abilities of males and females . . . . if the statutory
objective is to exclude or ‘protect’ members of one gender because they are presumed to
suffer from an inherent handicap or to be innately inferior, the objective itself is
illegitimate.”35 This led to the second failure of MUW’s argument. MUW argued that it
served a remedial purpose in compensating women for historically limited access to
higher education. The Court disagreed:
Rather than compensating for discriminatory barriers faced by women,
MUW’s policy tends to perpetuate the stereotyped view of nursing as an
exclusively woman’s job. By assuring that Mississippi allots more
openings in its state-supported nursing schools to women than it does to
men, MUW’s admissions policy lends credibility to the old view that
women, not men, should become nurses, and makes the assumption that
nursing is a field for women a self-fulfilling prophecy.36
In his dissent, Justice Blackmun argued that the majority’s ruling sounded a death
knell for single-sex schooling. He stated that the ruling “placed in constitutional jeopardy
any state-supported educational institution that confines its student body in any area to
members of one sex, even though the State elsewhere provides an equivalent program to
the complaining applicant.”37
Fourteen years later the Supreme Court again addressed the issue of single-sex
education in United States v. Virginia (“VMI”), the most recent and influential of
Supreme Court cases to address single-sex education. 38 VMI was Virginia’s sole singlesex school among fifteen public institutions of higher learning, and limited its admission
to males. VMI’s distinctive mission was to produce “citizen-soldiers” for leadership in
civilian life and military service.39 VMI’s alumni include military generals, members of
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Congress, and business executives.40 The school’s endowment was the largest perstudent endowment of any public undergraduate institution in the nation.41
It is interesting to note the reaction of VMI’s alumni when the suit was brought.
The thought of women attending the school “galled most cadets and alumni,” who
collaboratively raised more than $100 million in an attempt to thwart coeducation by
buying the college from the State of Virginia.42 David Zirkle, a senior at VMI, stated
“We were burned during the Civil War and shelled by the Union. We’ll endure this,
too.”43 A sportswear shop near the school produced a hot selling t-shirt which bore the
words “Better Dead Than Coed.”44 Needless to say, VMI and its alumni were anything
but thrilled at the prospect of women invading its ranks.
On the case’s first journey through the judicial system, VMI argued that the
University “brought diversity to an otherwise coeducational Virginia system, and that
diversity was enhanced by VMI’s unique method of instruction.”45 The Court of Appeals
for the Fourth Circuit relied on Hogan to find that “[t]he Commonwealth of Virginia has
not…advanced any state policy by which it can justify its determination, under an
announced policy of diversity, to afford VMI’s unique type of program to men and not to
women.”46 It remanded and assigned to VMI responsibility for selecting a remedial
course. The Fourth Circuit gave VMI these possible options: “[a]dmit women to VMI;
establish parallel institutions or programs; or abandon state support, leaving VMI free to
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pursue its policies as a private institution.”47 Virginia reacted by creating the Virginia
Women’s Institute for Leadership (VWIL), an attempt at “a parallel program for
women.”48 In reality, however, VWIL was very different from VMI. For example,
instead of VMI’s adversative method, VWIL favored “a cooperative method which
reinforces self-esteem,” created after experts in educating women at the college level
deemed that a military model would be “wholly inappropriate” for VWIL.49
Because of the apparent inequities between the schools, VMI once again ended up
in court defending itself. The District Court approved the remedial plan, stating that the
“controlling legal principles…do not require the Commonwealth to provide a mirror
image VMI for women.”50

It anticipated that VMI and VWIL would “achieve

substantially similar outcomes,” stating that “[i]f VMI marches to the beat of a drum,
then Mary Baldwin marches to the melody of a fife and when the march is over, both will
have arrived at the same destination.”51 In a 2-1 opinion, the Court of Appeals narrowly
affirmed, holding that single-gender college education may be considered a legitimate
aspect of a public system of higher education.52 It found that the different methods of
teaching at VMI and VWIL were not fatal, for the adversative method was not designed
to exclude women. It further noted that women could not be accommodated in the VMI
program because female participation in VMI’s adversative training “would
destroy…any sense of decency that still permeates the relationship between the sexes.”53
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The Fourth Circuit denied rehearing en banc,54 and the Supreme Court agreed to hear the
case.
The Supreme Court set forth “exceedingly persuasive justification” as the new
modern standard for sex discrimination in VMI.55 Under this standard, the defendant
must show “at least that the classification serves important governmental objectives and
that the discriminatory means employed are substantially related to the achievement of
those objectives.”56

The Court held that VMI fell short in showing an important

objective for excluding women, and that VWIL did not “cure the constitutional violation”
by providing equal opportunity for women.57

First, in reaction to VMI’s diversity

argument, the Court held that “[a] purpose genuinely to advance an array of educational
options…is not served by VMI’s historic and constant plan – a plan to afford a unique
educational benefit only to males.

However liberally this plan serves the

Commonwealth’s sons, it makes no provision whatever for her daughters. That is not
equal protection.”58 Second, the Court found that the differences between VMI and
VWIL offered no “substantial equality” because of inequities in faculty, course offerings,
facilities, prestige, alumni networks, and endowments.59
While the Court purported to reserve the question of whether strict scrutiny
should apply to gender classifications, this new “exceedingly persuasive justification”
standard has been lauded by some and condemned by others as giving the restrictions on

54
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gender discrimination “the teeth, if not the name, of strict scrutiny.”60 Justice Scalia
evaluated the standard in his dissent, stating that “[i]ntermediate scrutiny has never
required a least-restrictive-means analysis, but only a ‘substantial relation’ between the
classification and the state interests that it serves.”61 Under true intermediate scrutiny,
Justice Scalia argued, “Virginia’s election to fund one public all-male institution and one
on the adversative model – and to concentrate its resources in a single entity that serves
both these interests in diversity – is substantially related to the Commonwealth’s
important educational interests.”62 Justice Scalia argued that the majority’s sweeping
decision effectively “ensures that single-sex public education is functionally dead.”63
Despite Justice Scalia’s concerns, prior to the 2006 amendments, single-sex
education had not been completely eliminated as unconstitutional. Some single-sex
public and private schools are lawful under Title IX. First, the constitutional principles of
Equal Protection that were applied to VMI, a government-run institution, do not apply to
private institutions. As Justice Scalia pointed out in his dissent, several schools receive
funding from the federal government or have students receiving federal aid.64
Nonetheless, these schools have the option of forgoing federal funds to maintain singlesex programming.

Second, gender-based classifications can still exist in limited

60
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circumstances where the classification “directly assists members of the sex that is
disproportionately burdened” and promotes equal employment opportunity.65 Finally,
since VWIL was deemed inferior, the Court did not reach the issue of separate but truly
equal educational institutions. This is still an open and widely-debated question. The
Court alludes to it in a subtle yet intriguing footnote in VMI: “We do not question the
Commonwealth’s

prerogative

evenhandedly

to

support

diverse

educational

opportunities.”66 The Government has adapted the language in this footnote in its 2006
amendments67 As will be examined, infra, many argue that in light of the history of
gender discrimination and the continuing inequities between the sexes in educational
institutions, separate cannot be truly equal.
III.

THE 2006 AMENDMENTS VIOLATE TITLE IX AND ARE
UNCONSTITUTIONAL UNDER EQUAL PROTECTION CLAUSE OF
THE FOURTEENTH AMENDMENT
The evolution of legal doctrine regarding single-sex education has created a very

high standard for school districts wishing to implement single-sex programs – a standard
which Justice Scalia deemed impossible to meet.68 Because Congress intended to keep
single-sex programming to a minimum under Title IX, this section will first argue that the
proposed amendments are not a reasonable interpretation of Title IX and are therefore
unlawful.

69

Part B will then argue that even if the proposed amendments are a

permissible interpretation of Title IX, they fail to meet VMI’s “exceedingly persuasive
justification” standard and are consequently unconstitutional under the Equal Protection
Clause of the Fourteenth Amendment.
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A.

TITLE IX PROHIBITS SINGLE-SEX EDUCATION EXCEPT IN
LIMITED CIRCUMSTANCES

The 2006 amendments do not represent a reasonable interpretation of Title IX,
and are thus unlawful. Fundamental Supreme Court doctrine provides that when a court
reviews an agency’s construction of the statute which it administers, it must first ask
whether Congress has directly spoken to the precise question at issue.70 If the intent of
Congress is clear, that is the end of the matter and the Court and agency “must give effect
to the unambiguously expressed intent of Congress.”71 On the other hand, if the court
determines that Congress has not directly addressed the precise question at issue, but is
silent or ambiguous with respect to the specific issue, “the question for the court is
whether the agency’s answer is based on a permissible construction of the statute.”72
Under this standard, the Government cannot legally amend the regulations implementing
Title IX unless it finds “sufficient interpretive room in the Title IX law to justify
amending the regulations….Otherwise the Court could strike them down on the grounds
that the agency has overstepped its bounds.”73
In discerning Congress’ intent in enacting Title IX, the plain language of the
statute must first be considered.74 Title IX states that “No person in the United States
shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any educational program or activity receiving
federal financial assistance.”75 The 1975 Title IX regulations further state that, “[e]xcept
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as provided for in this section or otherwise in this part, a recipient shall not provide or
otherwise carry out any of its education programs or activities separately on the basis of
sex.”76 Before the Administration added its 2006 amendments to the regulations, the
regulations provided exceptions for physical education classes, human sexuality classes,
and choruses. These exceptions remain unchanged. There were also exceptions for
limited circumstances where the classification “directly assists members of the sex that is
disproportionately burdened” and promotes equal employment opportunity.77

These

exceptions likewise still exist. Title IX’s principal purpose is to avoid use of federal
resources to support discriminatory practices and to provide individual citizens effective
protections against those practices.78

Given the legislative history behind the

implementation of Title IX, as well as the limited exceptions for single-sex classes
already provided for prior to the Government’s 2006 amendments, the 2006 amendments
are inconsistent with the purpose of Title IX and therefore must be struck down as
unlawful.
The legislative history and debate surrounding Title IX’s enactment help
determine Congress’ intent in enacting the statute.

Unfortunately, there was no

accompanying House or Senate Report on Title IX.79 However, when Senator Birch
Bayh introduced the legislation in 1972, he made a telling remark. He stated that federal
agencies enforcing the law could permit “differential treatment by sex” only in “very
unusual cases” and only where such treatment was “absolutely necessary to the success

76
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Administrator of Mass. v. Feeney, 442 U.S. 256, 273 (1979)).
78
20 U.S.C.S. § 1681 (2004); see Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998) (citing
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Salomone, supra note 72 at 168-69.
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of the program.”80 In light of these remarks, Title IX has been interpreted by the
Department of Education to allow for single-sex schooling only in carefully controlled
situations which address sex discrimination in education and remedy the effects of past
discrimination.81

Compared to the limited exceptions in the 1975 regulations, the

Government’s 2006 amendments fail to conform with the purpose of Title IX because
they allow for an unprecedented broadening of single-sex programming under the false
impression that sex discrimination is a disappearing phenomenon.82 Additionally, they
provide ineffective safeguards against the sex discrimination that Title IX was enacted to
eliminate. For instance, the Government’s 2006 amendments provide for single-sex
programming in situations where “individual students and their parents” seek it based on
“educational research suggest[ing] that single-sex education may provide benefits to
some students under certain circumstances.”83 Under the 2006 amendments, Murdock
Middle School in Charlotte, North Carolina, proposed single-gender classes in which the
girls classes focus on “more and deeper discussions” because girls are thought to be more
organized and better able to understand consequences, while boys classes would be more
competitive based on the notion that boys are less able to control their impulses.84

80

118 CONG. REC. S3937 (Feb. 15, 1972) (statement of Sen. Bayh).
34 C.F.R. § 106.3 (2004) (stating that if a public school has discriminated based on sex, it may take
remedial action to overcome the discrimination. If there is no discrimination, a school may take affirmative
action to overcome the effects of conditions that resulted in limited participation by persons of a particular
sex). In addition to remedial efforts, current Title IX regulations allow for schools to group students by sex
in physical education classes, sexual education classes, and choir classes. Id.
82
Analysis of Comments and Changes, Amendments to 34 C.F.R. 106, Oct. 25, 2006, at 5, available at
http://www.ed.gov/legislation/FedRegister/finrule/2006-4/102506a.html (last visited Nov. 13, 2006).
To be discussed further, infra.
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Analysis of Comments and Changes, Amendments to 34 C.F.R. 106, Oct. 25, 2006, at 7, available at
http://www.ed.gov/legislation/FedRegister/finrule/2006-4/102506a.html (last visited Nov. 13, 2006).
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Anna Scott, Charlotte may try single-sex classes, Herald Tribune, Nov. 30, 2006, available at
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9&SectionCat=&Template=printart (last visited Dec. 11, 2006).
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Parents are already wondering what this means for children who do not fit the
stereotype.85
The Government argues that its new 2006 amendments are within the purview of
Title IX because the need for Title IX has been largely eliminated in the thirty years since
its passage.86 It argues that while discrimination against females was widespread when
Title IX was enacted in 1972, “the situation has changed dramatically.”87

The

Government therefore concludes that the 2006 amendments are appropriate.88

The

Government is correct in its observation that with Title IX has come progress. In the
wake of Title IX’s passage, opportunities for women and girls sprung up across the
nation. Title IX prohibits discrimination by sex in the distribution of financial aid, and
consequently programs have developed to provide assistance to women seeking higher
education.89 In 2004, women earned 57 percent of all bachelor’s degrees, 59 percent of
all masters degrees, and 48 percent of all doctoral degrees.90
Even with these gains, sex discrimination is still prevalent in the classroom.
Professor Levit illuminates the continuing problem:
Despite the promising attention to gender bias, coeducation schools are
still “male-dominated and male-controlled cultural institutions.”
Numerous researchers continue to document that females at all education
levels experience “microinequities” – behaviors and actions on the part of
teachers and peers so small that they are difficult to discern individually,
yet which cumulatively exclude females from equal participation in the
classroom. An extensive body of research supports…conclusions…that a
“chilly climate” continues to exist in classrooms from preschool to post-
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American Civil Liberties Union, ACLU Single-Sex Notice of Intent Comments to the Department of
Education (July 8, 2002), available at www.aclu.org/news/NewsPrint.cfm?ID=10481&c=174 (last visited
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National Center for Education Statistics, U.S. Department of Education, Title IX, available at
http://nces.ed.gov/fastfacts/display.asp?id=93 (last visited Feb. 3, 2007).
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graduate school. This research is echoed by collections of anecdotal
stories of individual experience.91
Additionally, there continues to be bias in standardized tests, curriculum materials
and class coverage, in which females are often ignored or stereotyped.92

Females

continue to be underrepresented in math, science and high technology programs, and they
continue to be overwhelmingly enrolled in programs that are “traditionally female” and
lead to low wage jobs.93 The Feminist Majority reports that “[e]lementary education
majors are more likely to be female today than they were a decade ago, while the
percentage of male computer science majors has grown from 65 percent to 75 percent
over the past 10 years. The gender-segregated college majors set the stage for the wage
gap that follows graduation.”94 In light of this evidence, the Government is unpersuasive
in its argument that today’s schools are largely devoid of sex discrimination and therefore
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See Levit, supra note 9, at 467 (citing LEARNING TO LOSE: SEXISM AND EDUCATION (Dale Spender &
Elizabeth Sarah eds. 1988) (giving critiques of sexism in the classroom, curriculum, and educational
system); Lyn Yates, THE EDUCATION OF GIRLS: POLICY, RESEARCH AND THE QUESTION OF GENDER 35-40
(1993) (finding that despite similar levels of achievement to men, women are less likely to choose courses
or careers in math or science); Roger Clark et al., Of Caldecotts and Kings: Gendered Images in Recent
American Children's Books by Black and Non-Black Illustrators, 7 GENDER & SOC'Y 227, 232-40 (1993)
(noting increased but still unequal visibility of female characters in prize-winning children’s books between
1967 and 1991); Lani Guinier et al., Becoming Gentlemen: Women's Experiences at One Ivy League Law
School, 143 U. PA. L. REV. 1, 1-100 (1994) (observing the poorer academic ranking and higher levels of
alienation experienced by women at the University of Pennsylvania Law School between 1987 and 1992);
Joan M. Krauskopf, Touching the Elephant: Perceptions of Gender Issues in Nine Law Schools, 44 J.
LEGAL EDUC. 311, 311-30 (1994) (explaining that more female than male law students self-report
problems with sexual harassment, sexual and racial discrimination, and lack of role models);
Catherine G. Krupnick, Women and Men in the Classroom: Inequality and Its Remedies, On Teaching &
Learning: J. HARV.-DANFORTH CTR., May 1985, at 18 (stating that male students talk as much as two-anda-half times as long as female students in classes at Harvard College); Mid-Atlantic Center for Sex Equity,
Cost of Sex Bias in Schools: The Report Card, in SEX EQUITY IN EDUCATION: READINGS AND STRATEGIES
25-26 (Anne O’Brien Carelli ed. 1988) (stating that “Girls are more likely to be invisible members of the
classrooms. They receive fewer academic contacts, less praise, fewer complex and abstract questions, and
less instruction on how to do things for themselves.”); Myra Sadker et al., Gender Equity in the Classroom:
The Unfinished Agenda, C. BD. REV., Winter 1993/94, at 14, 17 (finding that girls in elementary and
secondary school “are eight times less likely to call out comments” and, when they do, are often chastised
for not raising their hands while the boys are not similarly disciplined)).
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Id. See, e.g., Girls Make up Only 35% of National Merit Scholars, FORT WORTH STAR-TELEGRAM, May
26, 1993, at 13.
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Public commentary to Notice of Intent to Regulate, 67 FR 31,098, from the National Women’s Law
Center (NWLC), July 8, 2002, at 2.
94
Public commentary to Notice of Intent to Regulate, 67 FR 31,098, from the Feminist Majority
Foundation (FMF), July 8, 2002 (citing Title IX at 30: Report Card on Gender Equity, 23-24 (2002)).
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Title IX regulations should be relaxed.

In fact, the evidence shows that sex

discrimination in education is ongoing, so rather than relaxing Title IX regulations, the
Government should be vigorously enforcing them. Supporters and critics of the 2006
amendments

agree

that

the

amendments

are

a

“major

reinterpretation

of

antidiscrimination laws, some 50 years after the Supreme Court discredited racial
segregation in ‘separate but equal’ schools as inherently unequal, and almost 35 years
after Title IX extended the concept to sex.”95 The Government’s interpretation of Title
IX fails in its unprecedented broadness, as the new regulations allow for single-sex
programming “in a virtually standardless way, based on [recipients’] own unchecked
assessments or simple assertions of educational benefit.”96 Indeed, the 2006 amendments
require periodic evaluations of single-sex classes only one time every two year period. 97
The 2006 amendments are in direct conflict with the narrow, purpose-based exceptions
Congress has allowed since the Title IX regulations were issued in 1975, and are
inconsistent with Congress’ desire to allow for single-sex education only in carefully
controlled situations. The 2006 amendments are incompatible with the intent of Title IX,
and the Government’s justifications for the regulations are unsupportable.

Because

“administrative agencies cannot promulgate regulations that are inconsistent with
statutes,” the Government’s amendments to the regulations “must be regarded ultra vires
and void.”98
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Diana Jean Schemo, Administration Proposes Same-Sex-School Option, N.Y. TIMES, Mar. 4, 2004.
National Women’s Law Center, The Administration’s Proposed Single-Sex Regulations Endanger Equal
Opportunity for Young Women in the Nation’s Schools, available at
http://www.nwlc.org/pdf/ProposedSingleSexRegs.pdf (last visited Dec. 11, 2006).
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34 C.F.R. 106.34(b)(4).
98
Chrysler Corp. v. Brown, 411 U.S. 281, 302 (1979).
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B.

THE PROPOSED AMENDMENTS ARE UNCONSTITUTIONAL
UNDER THE “EXCEEDINGLY PERSUASIVE JUSTIFICATION”
STANDARD SET FORTH IN VMI

Even if the Government’s interpretation of Title IX is permissible under the
statute, the 2006 amendments to the 1975 regulations violate the Equal Protection Clause
of the Fourteenth Amendment because they fail to meet the “exceedingly persuasive
justification” standard set forth in VMI. Because the Equal Protection Clause creates an
exceedingly strong presumption against gender-based classifications, any administrative
retreat by regulation or policy from this constitutional standard would itself be
unconstitutional.99 In its 2006 amendments, the Government identifies the following as
valid justifications for single-sex education:
To improve educational achievement of its students,
through a recipient's overall established policy to provide
diverse educational opportunities, provided that the singlesex nature of the class or extracurricular activity is
substantially related to achieving that objective; or…[t]o
meet the particular, identified educational needs of its
students, provided that the single-sex nature of the class or
extracurricular activity is substantially related to achieving
that objective.100
The Government’s objectives – diversity and meeting particular, identified educational
needs – fail to satisfy the VMI’s “exceedingly persuasive” standard because single-sex
programming is not substantially related to the stated objectives. 101
1.

The Government’s objective of creating diverse educational
opportunities is not “important”102

99

Public commentary to Notice of Intent to Regulate, 67 FR 31,098, from the New York Civil Liberties
Union (NYCLU), July 3, 2002.
100
34 C.F.R. § 106.34(b)(1).
101
See American Civil Liberties Union, ACLU Single-Sex Notice of Intent Comments to the Department of
Education (July 8, 2002), available at www.aclu.org/news/NewsPrint.cfm?ID=10481&c=174 (last visited
Dec. 11, 2006).
102
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The Government argues that, in light of VMI’s dicta that “diversity among public
educational institutions can serve the public good,” giving students the choice to attend
either a single-sex or co-ed public school is ideal in the name of educational diversity.103
The Government’s argument fails, however, because diversity through the creation of
single-sex schools, classes and extracurricular activities is not an “important
governmental objective,” a requirement mandated by VMI.104

Rather than creating

educational success, the Government’s goal of diversity through single-sex classes and
schools fosters and even encourages gender discrimination by failing to address and
remedy the issue directly.
For instance, “diversifying” schools to provide for single-sex options would foster
discrimination by creating an educational climate that is inherently unequal. Evidence
shows that single-sex public education often “advances sex stereotypes, discriminates
against women, and builds upon the historic sexism that has denied all students truly
equal opportunity, access, and treatment in American education.”105 For example, in
2005, an all-girls public primary school in Ohio was teaching values stereotypical of
white middle class America, such as restaurant table etiquette, to African American girls.
106

Some studies reveal that the negative impact of single-sex schooling on boys is
especially pronounced. While there are no statistically significant academic advantages
103

United States v. Virginia, 518 U.S. at 535; see Regents of the University of California v. Bakke, 438 U.S.
265, 314 (1978); see Susan McDermott, Single-Sex Education and the First Amendment: Sex-Based
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207, 209 (Fall 1997); but see Analysis of Comments and Changes, Amendments to 34 C.F.R. 106, Oct. 25,
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visited Nov. 13, 2006).
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to all-boys’ schools, these studies show that students are less likely to be concerned with
social justice issues, find less satisfaction in non-academic school events, and be less
comfortable in mixed gender and coeducational settings.107 Some scholars state that allmale environments “engender homophobia, racism, and sexism.”108
In addition to promoting sex stereotypes, single-sex schools attempt to alleviate
the “problems” and “distractions” of coeducation by simply removing the victims, not by
resolving the underlying issues.

109

For instance, in the realm of sexual harassment,

Senator Kay Bailey Hutchison of Texas, a staunch supporter of single-sex education,
believes single-sex schooling solves the problem of sexual harassment.

Senator

Hutchison referred to a “Sixty Minutes” interview in support of her belief: “A student
named Cyndee Couch… cited harassment by boys as one of her reasons for attending the
[Young Women’s] Leadership Academy. She told Mr. Safer: ‘As long as I’m in this
school and I’m learning, and no boys are allowed in the school, I think everything is
going to be okay.’”110 Effectively, Senator Hutchinson is illuminating a much larger
problem – she is citing the problem U.S. schools have with sexual harassment. Despite
the fact that federal courts have routinely ruled that Title IX prohibits sexual harassment
of students by teachers and other students, sexual harassment continues to be a significant
problem in schools.111 In a study conducted by the AAUW in 2001, more than 80% of
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See Levit, supra note 9, at 498 (citing Valerie E. Lee & Helen M. Marks, Sustained Effects of Single-Sex
Secondary Attitudes, Behaviors, and Values in College, 82 J. Edu. Psychol. 578, 585-86 (1990)).
108
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girls in the eighth through eleventh grades reported being the victim of sexual
harassment.112 Rather than instructing schools in efforts to prevent sexual harassment,
Senator Hutchison is condoning Cyndee’s view that boys are a threat, and single-sex
schools are the solution. The National Organization for Women (NOW) argues that
“[r]emoving girls to a separate environment…fails to address the motivations and
misconceptions that cause male students and teachers to engage in harassing behavior.”113
NOW continues, “since all-female programs are not likely to be available universally,
those female students who remain in a coeducational environment that fails to address the
causes of harassment directly are even more likely to be mistreated.”114 115
Finally, single-sex schools fail to prepare students for the “real world.”
Separating the sexes deprives children of the opportunity to the learn social skills
necessary for functioning in the work force and beyond.

NOW advises that the

Government “should seriously consider how a man could ever accept, and thrive under,
the leadership of women in the workplace, if he has had no exposure to girls in this
setting during his formative years.”116 NOW goes on to explain that “[t]o eliminate the
glass ceiling that hinders women in the workplace, collaborative interaction between girls
and boys at the elementary and secondary levels should be encouraged.

OCR’s

deliberately indifferent to the teacher’s misconduct).
112
AAUW Educational Foundation, HOSTILE HALLWAYS: THE AAUW SURVEY ON SEXUAL HARASSMENT
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[amendments] takes the exact opposite approach, thus threatening to perpetuate
workplace inequity.”117
The effects of single-sex schooling permeate all interactions between the sexes,
including those beyond the workplace. One woman wrote the Department of Education
in opposition to the amendments, stating:
Many of the women and men I know who attended same sex schools most
of their lives express difficulties in seeing those of the opposite sex as
simply other human beings. Some felt uncomfortable with the opposite
sex in any situation for many years, or still do at age 50. Many men and
women (including myself) only knew how to relate to the opposite sex as
potential romantic partners. I had to learn how to be ‘just friends’ or a coworker with men; I’d guess I learned ten years ago, around age 35.118
Indeed, “[w]e live in a coed world; we work in it. A generation of coed schools and
dorms and workplaces has produced more equality between men and women, not less,”
writes Ellen Goodman in a Washington Post editorial.119 She continues, “[w]e are likely
to see each other as ‘other,’ less likely to separate our work and personal lives.” If a child
does not have an initial experience in a gender-integrated environment, that child will be
disadvantaged by not having a complete view of the other gender: “sex-segregation, like
race segregation, forces people to know each other only through stereotypes, not as
intelligent, competent people who can perform a variety of tasks and roles.”120 This has
significant repercussions for both sexes in and beyond the K-12 years. For these reasons,
the Government’s interest in “diversity” in educational opportunity – really meaning
segregation – cannot be an “important government objective” as required by VMI.
Rather, it is detrimental and counterproductive to the constitutional mandate of equal
protection before the law.
117
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2.

The Government does not fulfill its second objective: “to meet
particular, identified educational needs” of students 121

Secondly, the Government submits that single-sex programming may be used to
“meet particular, identified needs” of students.122 A school district receiving federal
funds may decide to implement single-sex programming based on “reliable information
and sound educational judgment” that some students may benefit from the segregation.123
But single-sex programming is not sufficiently tailored to the goal of meeting students’
needs because there is no requirement for scientific or empirical evidence.124
Consequently, this objective is not in accordance with equal protection standards. The
purpose of the equal protection test is to make sure the “classification is determined
through reasoned analysis rather than through the mechanical application of traditional,
often inaccurate, assumptions about the proper roles of men and women.”125 As such, the
relationship between single-sex programming and educational outcomes must be proven
through evidence, and is largely dependent on research and evaluations that meet high
standards such as those used for other federally supported education improvement efforts
and mandated in specific ED legislation.

Professor Levit concludes that the

constitutionality of these programs “may depend on research in sociology, psychology,

121
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and economics regarding the benefits and detriments of sex-exclusive education.”126
And, as the Government candidly admits in its 2006 amendments, a debate exists as to
“the effectiveness of single-sex education” as compared to mixed-sex education.127 In
fact, no clear evidence exists to prove that single-sex education is better than mixed-sex
education. In the 1970s and 1980s, many studies found academic advantages for girls
who attended single-sex schools.128 In the 1990s, however, this evidence was called into
question. In more recent data, variables other than sex are credited with the apparent
advantage of a single-sex classroom.129 Once these variables are controlled, “measurable
differences disappear.”130 Without conclusive evidence of the effectiveness of specific
carefully tailored single-sex education, the Government cannot prove its case under
intermediate scrutiny.
Many studies indicate that the alleged successes of single-sex education are not
dependent upon sex segregation. For instance, research collected and published by the
American Association of University Women (AAUW) reveals that single-sex
126
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programming is not the key to educational success.131 Rather, educational success comes
from factors including smaller class size, better teachers, parental involvement, more
funding, more emphasis on core academic subjects, and a clear code of behavior.132
Among these elements, small class size is especially important:
Single-sex schools haven’t been shown to produce better results. Smaller
schools have. It’s proven….Just last month, the Journal of School Health
published a study that reinforced previous research: As school size
increases, so does students alienation….In smaller schools, students are
likely to have a positive relationship with at least one adult in the school –
which can often be the difference between sticking around and dropping
out….The federal government might be ignoring the research, but local
districts aren’t. When DeWitt Clinton High School in the Bronx
subdivided into small learning communities, attendance rose by almost 20
percent and the on-time graduation rates by nearly 50 percent. Patterson
High School in Baltimore subdivided into smaller units and saw math
scores rise 20 percent and writing scores 12 percent.133
Once variables have been accounted for, these studies suggest that sex is not the
dispositive factor in improved educational outcomes. In fact, sex segregation can be
counterproductive and negative,134 as demonstrated by the California experiment of the
late 1990s. In this experiment, California experimented with single-sex dual academies
with the goal of advancing gender equity.135 The State authorized the creation of twelve
single-sex academies and studied them over a course of three years.136 Students were
given a “gender neutral” curriculum. However, “poor planning, inadequate funding for
staff development and monitoring, and a failure to clearly articulate a gender-equity
131
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purpose” contributed to substantial differences in instructive and disciplinary methods for
each sex.137 Instruction for boys was “more regimented and concepts were related using
traditional male roles and interests such as being the bread-winner and liking hunting and
fishing.”138 Girls were likewise taught among gender-stereotype lines: “the girls were
taught sewing and quilting.”139 Disciplinary actions against girls focused on “respect,
reason, and communication while boys received harsh reprimands and were sent to
detention.”140 Furthermore, “educators commonly thought that girls and boys required
disparate treatment because of inherent characteristics of each sex.”141 The experiment
revealed problems stemming from sex-based distinctions, and was deemed a failure and
“a grave misuse of public funds.”142
Finally, under the 1975 Title IX regulations, local school districts already had the
ability to address sex discrimination in education by enacting remedial and affirmative
initiatives. Thus it is inappropriate to weaken Title IX regulations constraining single-sex
programming.143

The pre-existing Title IX regulations allowed for single-sex

programming in physical education classes, classes that deal exclusively with human
137
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sexuality, and separation of students by sex for “remedial” or “affirmative action”
purposes.144 Thus, recipients could, under the pre-existing regulations, establish singlesex programming if good research rationale supported single-sex intervention as a
necessary way to address educational inequities.145
In conclusion, while improving educational outcomes is an important government
interest, the expansion of single sex education is not substantially related to that
objective.

The 2006 amendments do not meet the 1975 allowable exception of

experimenting with single sex education for remedial or affirmative purposes to advance
the key purpose of Title IX: ending sex discrimination and gender gaps in desired
education outcomes. Further, research does not demonstrate a clear connection between
single-sex education and improved educational outcomes, and often reveals negative
results from single-sex education. By greatly expanding the exceptions for allowing
single-sex education, the Department of Education is proposing to allow gambling with
federal funding of education programs and activities, indeed, a multi-million-dollar
gamble that would have dire consequences for educational equity and equality between
the sexes.146 The ACLU cautions that “[b]eyond the unconstitutional nature of single-sex
schools, there is a grave danger in promoting single-sex schools as the key to improving
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public education without sufficient research.

In such instances, the changes could

produce more harm than good.”147
3.

The Government’s 2006 amendments fail to ensure
against “nondiscrimination”148

Finally, the Government proposes that its 2006 amendments will be implemented
in such a manner that ensures nondiscrimination on the basis of sex. Specifically, it
mandates that institutional recipients evaluate their single-sex education every two years
to ensure the interventions are based upon genuine justifications and do not rely on
overly-broad generalizations about the different talents or capacities of male and female
students.149 The Government leaves to the recipient the discretion to chose what types of
information are useful and appropriate for this evaluation, and what standards to use to
decide if it is accomplishing the mandated purposes.150
The Government cannot ensure nondiscrimination using this approach. As a
preliminary matter, as previously discussed in part (B)(2), it is unprecedented under the
1975 standards to allow recipients to evaluate their schools absent any definitive
standards by which to do so. Furthermore, what incentive would recipients have to deem
their programs ineffective, especially if there is parental pressure from the community to
create single-sex schooling?151 Second, history and the current status of women in
society dictate that separate but equal generally does not work, and existing Title IX
147
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regulations already allow single-sex programming only in limited instances where there
is a measurable remedial effect. Separate but equal historically fails because there exists
a history of sex discrimination, and in consideration of this history, separate cannot
suddenly be void of discriminatory connotations and implications.152 The Supreme Court
has acknowledged that the nation has had “a long and unfortunate history of sex
discrimination.”153 For several decades women were disenfranchised, and until Reed v.
Reed, opportunities could be withheld from women so long as any “basis in reason”
existed to justify the discrimination.154 Sex discrimination continues to this day. In
1998, for every dollar earned by men, women still earned only 76 cents for comparable
work.155 Sociologists approximate that “as much as 75% of the gender wage gap is
attributed to sex segregation.”156 Women are barely visible in business and politics,
which are still dominated by men. Women are but 13% of the U.S. Senate and 17% of
the House of Representatives, and 1.1% of the CEOs of Fortune 1000 companies.157
In this context, NOW, along with many other organizations, argues that the 2006
amendments should be analyzed in light of Brown v. Board of Education: “[a]lthough the
Government’s proposal concerns segregation on the basis of gender instead of race, it
must be evaluated against the backdrop of Brown v. Board which signaled the end of our
country’s shameful history of racial segregation.”158 Eleanor Smeal, President of the
Feminist Majority Foundation, stated, “[i]t is appalling that in the year that marks the
152
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50th anniversary of Brown v. Board of Education, the case that taught us that separate is
never equal, the Department of Education has issued proposed regulations that plan to
separate the sexes and does not even promise us equality.”159 The Supreme Court has
highlighted the similarities between race and sex discrimination, stating that “[w]hile the
prejudicial attitudes toward women in this country have not been identical to those held
toward racial minorities, the similarities between the experiences of racial minorities and
women, in some contexts, ‘overpower those differences.’ ”160 The Supreme Court has
indicated that education is one of those “contexts” in which differences are overpowered:
The pluralistic argument for preserving all-male colleges is
uncomfortably similar to the pluralistic argument for
preserving all-white colleges….The all-male college would
be relatively easy to defend if it emerged from a world in
which women were established as fully equal to men. But
it does not. It is therefore likely to be a witting or unwitting
device for preserving tacit assumptions of male superiority
– assumptions for which women must eventually pay.161
Sex-segregated education is often a form of state sponsored segregation which
“perpetuates the mistaken belief that women are inherently different from men, not only
in their cognitive abilities but in temperament, personality, and psychology.”162 In a
society that is not equal, this separation is accompanied by a stigma, and the exclusion of
a subordinate group from association with the dominant group emphasizes the difference
in power between them. If the government separates schools and classrooms on the basis
of sex, it is explicitly stating that the problem is the presence of the opposite sex.163
Empirical evidence demonstrates that this social separation creates feelings and attitudes
159
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of inferiority and superiority.164

School segregation failed to eliminate racial

discrimination, here it fails to alleviate sex discrimination.
IV.

CONCLUSIONS
“Coeducation is not the problem. Education is.”165
The 2006 amendments to Title IX regulations do not survive scrutiny under the

Equal Protection Clause because there is no proof that single-sex education is
substantially related to improving educational outcomes or addressing educational needs;
and the amendments do not promote diversity nor safeguard against or decrease
discrimination. The 2006 amendments are also in conflict with Title IX and undermine
its purpose. They create increased flexibility where limited constitutionally-prescribed
flexibility is already lawful. Additionally, they encourage sex stereotyping while failing
to solve real problems in our nation’s schools such as sexual harassment. By segregating
the sexes, the Government fails to prepare children for working life where the sexes are
integrated.

If children are unable to learn to work together in coeducational

environments, how are men and women expected to work together as adults? The 2006
amendments threaten to backtrack on the successes of Title IX. Rather than enforcing
these amendments, the Government’s goal should be to create a successful coeducational
school system free from sex discrimination.

One of the Government’s purported

objectives in the 2006 amendments is to meet students’ “particular, identified educational
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needs.”166 This objective seems to mandate that students be evaluated not by their sex,
but by their individual abilities, talents, and shortcomings.

It is through individual

analysis, not sex stereotyping, that the most successful educational reform can be
achieved. It makes far more educational sense to group children by ability than by
gender.167 While women have gained much in terms of equality over the last few
decades, the history of discrimination has been anything but eliminated. Education and
educational opportunity is a precious key to equality. The Government must continue to
safeguard the rights of both sexes to equal education by strictly enforcing Title IX and
striking down the 2006 amendments as unlawful.
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